
 

 

 

CITY COUNCIL OVERSIGHT COMMITTEE MEETING 

CONFERENCE ROOM – MUNICIPAL BUILDING 

201 WEST GRAY 

THURSDAY, FEBRUARY 13, 2020 

4:00 P.M. 

 

 
 

1. Discussion regarding prevention of youth access to tobacco. 
 

2. Discussion regarding regulation of door-to-door commercial 
advertising. 

 
 

 

 

 

It is the policy of the City of Norman that no person or groups of persons shall on the 
grounds of race, color, religion, ancestry, national origin, age, place of birth, sex, 
sexual orientation, gender identity or expression, familial status, marital status, 
including marriage to a person of the same sex, disability, retaliation, or genetic 
information, be excluded from participation in, be denied the benefits of, or otherwise 
subjected to discrimination in employment activities or in all programs, services, or 
activities administered by the City, its recipients, sub-recipients, and contractors. In 
the event of any comments, complaints, modifications, accommodations, alternative 
formats, and auxiliary aids and services regarding accessibility or inclusion, please 
contact the ADA Technician at 405-366-5424, Relay Service: 711. To better serve 
you, five (5) business days’ advance notice is preferred. 
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Current State Law
• Prevention of Youth Access to Tobacco Act

– Added “vapor products” in 2014
– Includes regulations on

• Distribution, sale, and display
• Furnishing and purchase 
• Possession

– Limited authorization to municipalities  



Current Ordinance
• Sec. 15-412. - Furnishing of tobacco products to minors; possession by

minors.
(a) Any person who shall furnish to any minor, by gift, sale, or otherwise, any

cigarettes, cigarette papers, cigars, snuff, chewing tobacco, or any other form
of tobacco product shall be guilty of an offense; provided, however, that it shall not
be unlawful for an employee under eighteen (18) years of age to handle such
products when required in the performance of the employee's duties.

(b) It shall be an offense for any minor to be in possession of any cigarettes, cigarette
papers, cigars, snuff, chewing tobacco, or any other form of tobacco product.

(c) Any person convicted of violating any provisions in this section shall be punished
by a fine of not more than one hundred dollars ($100.00) for the first offense within
a one-year period, and two hundred dollars ($200.00) for a second or subsequent
offense within a one-year period.



Ordinance Revisions
• Changes the title to “Prevention of Youth Access 

to Tobacco and Vapor Products”
• Definition 
• Several new subsections adding additional 

tobacco and vapor product regulations
• Changes references to 15-412 in other areas of 

Section 15



15-412(a) Definitions
• “Tobacco product” means any product that contains tobacco and is intended for human

consumption;

• “Vapor product” shall mean noncombustible products, that may or may not contain nicotine, that
employ a mechanical heating element, battery, electronic circuit, or other mechanism, regardless
of shape or size, that can be used to produce a vapor in a solution or other form. “Vapor
products” shall include any vapor cartridge or other container with or without nicotine or other
form that is intended to be used with an electronic cigarette, electronic cigar, electronic cigarillo,
electronic pipe, or similar product or device and any vapor cartridge or other container of a
solution, that may or may not contain nicotine, that is intended to be used with or in an
electronic cigarette, electronic cigar, electronic cigarillo or electronic device. “Vapor products”
do not include any products regulated by the United States Food and Drug Administration under
Chapter V of the Food, Drug, and Cosmetic Act.



15-412(b) Furnishing
• Prohibits purchase by anyone (or for anyone) 

under 18
• Provides for defenses available to anyone charged 

with violating the subsection
• Charges the employees making the sale, not the 

owner
• Process to notify DPS on nonpayment of fine – DL 

suspension 



15-412(c) Possession
• Prohibits simple possession 
• Prohibits offering false IDs to purchase
• DL suspension if there is a failure to pay fine in 

90 days



15-412(e)-(g); 15-506
• (e): Prohibits sale except in sealed package
• (f): Prohibits display of products which are 

accessible to the public without assistance
• (g): ABLE can request or require information 

on any enforcement
• 15-506 updated to reflect new title for 15-412



QUESTIONS?
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DATE: 

 

January 14, 2020 

TO: City Council Oversight Committee 

FROM: 

 

 

THROUGH: 

Anthony Purinton, Licensed Legal Intern;  

Jeanne Snider, Assistant City Attorney 

 

Kathryn Walker, City Attorney 

 

SUBJECT: 

 

Vaping and Tobacco Ordinance Amendments  

 
 

BACKGROUND: 

 

Currently, the City has no prohibition on the vapor products for those under the age of 

18. After State and Federal laws have been passed prohibiting the furnishing or use of 

vapor products for minors, City staff has been asked to review the current ordinances 

prohibiting the furnishing or use of tobacco products and include a similar ban on 

vapor products.  

 

DISCUSSION: 

 

State law 

 

In 2014, the State passed Senate Bill 1602 which amended the Prevention of Youth 

Access to Tobacco Act and other laws concerning juvenile offenses to include 

prohibitions on vapor products for anyone under the age of 18. The amendments added 

the definition of “vapor Products” and incorporated the term into sections of State law 

which had previously only prohibited the furnishing or possession of tobacco products.  

 

63 O.S. § 1-229.11 et seq., constitutes the Prevention of Youth Access to Tobacco Act. 

The Act contains multiple provisions regulating the distribution, display, and 

packaging of tobacco and vapor products, but only certain provisions have language 

authorizing municipalities to enact and enforce similar ordinances. One such provision 

is 63 O.S. § 1-229.13, which is similar to the City’s current ordinance in that it 

prohibits the furnishing of tobacco products for anyone under the age of 18. However, 

after SB 1602, the State’s prohibition extends to “any tobacco product or vapor 

product.” All Sections of the Act containing municipal enforcement authorization have 

been adopted in the proposed amendments, which can be found below.  

 

The State law concerning the possession of tobacco and vapor products is found 

elsewhere in the State statutes. 10A O.S. § 2-8-224 makes it unlawful for any person 

under the age of 18 to “purchase, receive, or have in his or her possession a tobacco 

product, or vapor product.” Also prohibited is the unlawful use of a fraudulent proof 

of age to try and purchase either type of product. The statute explicitly incorporates 

the definition of “Vapor Product” found in the Prevention of Youth Access to Tobacco 



 

 

Act and authorizes municipalities to enact and enforce ordinances concerning conduct 

under the Section. This State law has been incorporated into the proposed 

amendments, as seen below.  

 

Federal Law 

 

Recently, there has been an uptick in federal rulemaking and legislation on tobacco 

and vaping products that deserves mention. In December of last year, Congress passed 

legislation changing the Food, Drug, and Cosmetic Act, adding a prohibition on the 

sale of tobacco and vaping products to anyone under the age of 21. More recently, at 

the beginning of this year, the FDA decided to ban flavored e-cigarettes altogether, 

with an exception for tank-based vaping systems. Currently, without amendments to 

State law, the City would not be able to implement these federal changes. The State 

Act only authorizes municipalities to adopt ordinances that “shall be the same as 

provided for in this section.” However, there is proposed state legislation, Senate Bill 

1423, which was introduced in January which would change the Prevention of Youth 

Access to Tobacco Act to include similar prohibition for anyone under the age of 21. 

If passed, the City would be able to similarly enact an ordinance reflecting such 

change.  

 

Current Ordinance 

 

The current language of 15-412 is outdated and requires revision to better comply with 

the State’s laws concerning Youth Access to Tobacco. The ordinance currently reads 

as follows:  

 

Sec. 15-412. - Furnishing of tobacco products to minors; possession by minors. 

(a) Any person who shall furnish to any minor, by gift, sale, or otherwise, any 

cigarettes, cigarette papers, cigars, snuff, chewing tobacco, or any other 

form of tobacco product shall be guilty of an offense; provided, however, 

that it shall not be unlawful for an employee under eighteen (18) years of 

age to handle such products when required in the performance of the 

employee's duties. 

(b) It shall be an offense for any minor to be in possession of any cigarettes, 

cigarette papers, cigars, snuff, chewing tobacco, or any other form 

of tobacco product. 

(c) Any person convicted of violating any provisions in this section shall be 

punished by a fine of not more than one hundred dollars ($100.00) for the 

first offense within a one-year period, and two hundred dollars ($200.00) 

for a second or subsequent offense within a one-year period. 

This language is no longer reflective of State law, and should be amended to include 

the State’s addition of vapor products; additional regulations concerning the 

distribution, display, and packaging of tobacco and vapor products; and specific fines 

amounts for each provision.  



 

 

Ordinance Revision 

 

Attached is a draft of an ordinance amending the City’s current ordinance prohibiting 

the sale and possession of tobacco products by anyone under the age of 18. The 

amendment includes several subsections, which integrates current State law into the 

City’s municipal code. Another Section under Chapter 15 is also amended, updating 

language that referenced Section 15-412.  

 

The following Sections will be amended: 

Section 15-412 contains several new subsections which track State law.  

Section 15-412(a): Provides definitions pertaining to all of the subsections 

within 15-412. 

Section 15-412(b): Prohibits the furnishing of tobacco or vapor products to 

anyone under the age of 18. The subsection also contains exceptions that would 

apply in certain circumstances. Penalties are also provided for, including the 

authority for the Municipal Court to report any failure to pay fines and fees 

resulting from violations of the Section to the Department of Public Safety 

(“DPS”).  

Section 15-412(c): Prohibits the purchase, possession, and receipt for anyone 

under the age of 18. The subsection also provides set fines for any violations 

of the subsection, including the authority to report a failure to pay fines to DPS. 

Section 15-412(d): Prohibits the distribution of tobacco or vapor product 

samples to anyone under the age of 18 and provides the fines for any violations. 

Section 15-412(e): Prohibits the sale of “cigarettes” except in original, sealed 

packaging and provides the fines for any violations. 

Section 15-412(f): Prohibits the display or offer of tobacco or vapor products 

in a way accessible to the public without assistance from a clerk or owner and 

also provides the fines for any violations.  

Section 15-412(g): Requires the City (in compliance with State law) to furnish 

any and all required information concerning convictions under this section.  

Section 15-506 references the current title of 15-412, which would need to be 

amended to match 15-412’s new language.  

 

RECOMMENDATION: 
 

The City of Norman should seek to amend the municipal code to reflect the 

inclusion of vapor products in the Prevention of Youth Access to Tobacco Act and 

other State law in order to make it a violation of the municipal code for anyone under 

the age of 18 to use or possess vapor products. Implementing a Youth Access to 

Tobacco section into the City’s code can be achieved by incorporating State statutes 

in which municipalities have been given explicit authorization to enforce. Doing so 



 

 

would allow the City to prosecute any charges filled under the new section in 

Municipal Court and would bring the City’s code closer to current State Law and other 

municipalities’ codes.  

 



Ordinance No. ________ 

Annotated 

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF NORMAN, 

OKLAHOMA, AMENDING AND RENAMING SECTION 15-412 OF ARTICLE 

IV, CHAPTER 15 OF THE CODE OF CITY OF NORMAN TO THE 

PREVENTION OF YOUTH ACCESS TO TOBACCO AND VAPOR 

PRODUCTS; PROVIDING DEFINITIONS FOR THE PURPOSES THEREOF; 

PROHIBITING THE FURNISHING OF TOBACCO AND VAPOR PRODUCTS 

TO ANYONE UNDER THE AGE OF EIGHTEEN, PROVIDING FINES AND 

COSTS FOR VIOLATIONS, AND PROVIDING EXCEPTIONS IN CERTAIN 

CIRCUMSTANCES; PROHIBITING THE POSSESSION OF TOBACCO AND 

VAPOR PRODUCTS BY ANYONE UNDER THE AGE OF EIGHTEEN, 

PROVIDING FINES AND COSTS FOR VIOLATIONS, PROVIDING FOR DPS 

NOTIFICATION OF FAILURE TO PAY SUCH FINES; PROHIBITING 

DISTRIBUTION OF TOBACCO AND VAPOR PRODUCT SAMPLES; 

PROHIBITING THE SALE OF TOBACCO EXCEPT FOR IN ORIGINAL 

PACKAGING; PROHIBITING THE DISPLAY OR SALE OF TOBACCO OR 

VAPOR PRODUCTS WHERE SELF-ACCESSIBLE BY ANYONE UNDER  

THE AGE OF EIGHTEEN; PROVIDING FOR NOTICE OF VIOLATIONS 

UNDER SECTION 15-412 TO THE ABLE COMMISSION; AMENDING 

SECTION 15-506 WHICH REFERENCED THE PREVIOUS VERSION OF 

SECTION 15-412; AND PROVIDING FOR THE SEVERABILITY THEREOF.  

 

§1. WHEREAS, in an effort to protect and enhance the safety of minors, the State of Oklahoma 

has prohibited the sale or possession of vapor products for anyone under the age of eighteen 

(18) years of age; and  

 

§2.  WHEREAS, the City of Norman desires to support and enforce the State of Oklahoma’s 

policy of protection and safety of minors by adopting Ordinance _____. 

 

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF NORMAN, 

OKLAHOMA: 

*     *     * 

 

§ 3. THAT Section 15-412 of Chapter 15 of the Code of Ordinances of the City of Norman 

shall be amended to read as follows: 

 *     *     * 

Sec. 15-412. - Furnishing of tobacco products to minors; possession by minors. 

(a) Any person who shall furnish to any minor, by gift, sale, or otherwise, any cigarettes, 

cigarette papers, cigars, snuff, chewing tobacco, or any other form of tobacco product shall 

be guilty of an offense; provided, however, that it shall not be unlawful for an employee 



Ordinance No. ________ 

Annotated 

 

under eighteen (18) years of age to handle such products when required in the performance 

of the employee's duties. 

(b) It shall be an offense for any minor to be in possession of any cigarettes, cigarette papers, 

cigars, snuff, chewing tobacco, or any other form of tobacco product. 

(c) Any person convicted of violating any provisions in this section shall be punished by a fine 

of not more than one hundred dollars ($100.00) for the first offense within a one-year 

period, and two hundred dollars ($200.00) for a second or subsequent offense within a one-

year period. 

Sec. 15-412. – Prevention of Youth Access to Tobacco and Vapor Products 

(a) Definitions. For the purposes of this section, the following definitions shall apply: 

“Person” means any individual, firm, fiduciary, partnership, corporation, trust, or 

association, however formed; 

“Proof of age” means a driver license, license for identification only, or other generally 

accepted means of identification that describes the individual as eighteen (18) years of 

age or older and contains a photograph or other likeness of the individual and appears 

on its face to be valid; 

“Sample” means a tobacco product or vapor product distributed to members of the 

public at no cost for the purpose of promoting the product; 

“Sampling” means the distribution of samples to members of the public in a public 

place; 

“Tobacco product” means any product that contains tobacco and is intended for human 

consumption; 

“Transaction scan” means the process by which a seller checks, by means of a 

transaction scan device, the validity of a driver license or other government-issued 

photo identification; 

“Transaction scan device” means any commercial device or combination of devices 

used at a point of sale or entry that is capable of deciphering in an electronically 

readable format the information encoded on the magnetic strip or bar code of a driver 

license or other government-issued photo identification; and 

“Vapor product” shall mean noncombustible products, that may or may not contain 

nicotine, that employ a mechanical heating element, battery, electronic circuit, or other 

mechanism, regardless of shape or size, that can be used to produce a vapor in a solution 

or other form. “Vapor products” shall include any vapor cartridge or other container 

with or without nicotine or other form that is intended to be used with an electronic 

cigarette, electronic cigar, electronic cigarillo, electronic pipe, or similar product or 

device and any vapor cartridge or other container of a solution, that may or may not 
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contain nicotine, that is intended to be used with or in an electronic cigarette, electronic 

cigar, electronic cigarillo or electronic device. “Vapor products” do not include any 

products regulated by the United States Food and Drug Administration under Chapter 

V of the Food, Drug, and Cosmetic Act. 

(b) Furnishing of tobacco products or vapor products to persons under the age of eighteen (18). 

(1) It shall be an offense for any person to sell, give or furnish in any manner any 

tobacco product or vapor product to another person who is under eighteen (18) 

years of age, or to purchase in any manner a tobacco product or vapor product on 

behalf of any such person. It shall not be unlawful for an employee under eighteen 

(18) years of age to handle tobacco products or vapor products when required in 

the performance of the employee's duties. 

(2) A person engaged in the sale or distribution of tobacco products or vapor products 

shall demand proof of age from a prospective purchaser or recipient if an ordinary 

person would conclude on the basis of appearance that the prospective purchaser 

may be under eighteen (18) years of age. If an individual engaged in the sale or 

distribution of tobacco products or vapor products has demanded proof of age from 

a prospective purchaser or recipient who is not under eighteen (18) years of age, 

the failure to subsequently require proof of age shall not constitute a violation of 

this subsection. 

(3) Any person convicted of violating subsection (1) or (2) of this Section shall be 

punished by a fine of: 

i. not more than One Hundred Dollars ($100.00) for the first offense, 

ii. not more than Two Hundred Dollars ($200.00) for the second offense within 

a two-year period following the first offense, 

iii. not more than Three Hundred Dollars ($300.00) for a third offense within a 

two-year period following the first offense.  

iv. not more than Three Hundred Dollars ($300.00) for a fourth or subsequent 

offense within a two-year period following the first offense.  

(4) Proof that the defendant demanded, was shown, and reasonably relied upon proof 

of age shall be a defense to any action brought pursuant to this section. A person 

cited for violating this section shall be deemed to have reasonably relied upon proof 

of age, and such person shall not be found guilty of the violation if such person 

proves that: 

i.  the individual who purchased or received the tobacco product or vapor 

product presented a driver license or other government-issued photo 

identification purporting to establish that such individual was eighteen (18) 

years of age or older, or 
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ii. the person cited for the violation confirmed the validity of the driver license 

or other government-issued photo identification presented by such 

individual by performing a transaction scan by means of a transaction scan 

device. 

Provided, that this defense shall not relieve from liability any person cited for a 

violation of this section if the person failed to exercise reasonable diligence to 

determine whether the physical description and picture appearing on the driver 

license or other government-issued photo identification was that of the individual 

who presented it. The availability of the defense described in this subsection does 

not affect the availability of any other defense under any other provision of law. 

(5) If the sale is made by an employee of the owner of a store at which tobacco products 

or vapor products are sold at retail, the employee shall be guilty of the violation and 

shall be subject to the fine.  

(6) Upon failure of the employee to pay the administrative fine within ninety (90) days 

of the day of the assessment of such fine, the Clerk of the Municipal Court shall 

notify the Department of Public Safety, and the Department shall suspend or not 

issue a driver license to the employee until proof of payment has been furnished to 

the Department of Public Safety. 

(c) Possession of tobacco products or vapor products by persons under the age of eighteen 

(18). 

(1) It shall be an offense for a person who is under eighteen (18) years of age to 

purchase, receive, or have in his or her possession a tobacco product, or vapor 

product, or to present or offer to any person any purported proof of age which is 

false or fraudulent, for the purpose of purchasing or receiving any tobacco product 

or vapor product. It shall not be unlawful for an employee under eighteen (18) years 

of age to handle tobacco products or vapor products when required in the 

performance of the employee's duties. 

(2) Any person convicted of violating subsection (1) of this sections shall be punished 

by a fine of: 

i. Not to exceed One Hundred Dollars ($100.00) for a first offense; and 

ii. Not to exceed Two Hundred Dollars ($200.00) for a second or subsequent 

offense within a one-year period following the first offense. 

(3) Upon failure of the individual to pay the administrative fine within ninety (90) days 

of the day of the fine, the Clerk of the Municipal Court shall notify the Department 

of Public Safety, and the Department shall suspend or not issue a driver license to 

the individual until proof of payment has been furnished to the Department of 

Public Safety. 

(d) Distribution of tobacco products or vapor products and product samples restricted 
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(1) It shall be unlawful for any person or retailer to distribute tobacco products, vapor 

products or product samples to any person under eighteen (18) years of age. 

(2) No person shall distribute tobacco products, vapor products or product samples in 

or on any public street, sidewalk, or park that is within three hundred (300) feet of 

any playground, school, or other facility when the facility is being used primarily 

by persons under eighteen (18) years of age. 

(3) Any person convicted of violating subsections (1) or (2) of this section shall be 

punished by a fine of: 

i. Not more than One Hundred Dollars ($100.00) for the first offense; 

ii. Not more than Two Hundred Dollars ($200.00) for the second offense; and 

iii. Not more than Three Hundred Dollars ($300.00) for a third or subsequent 

offense. 

(4) Upon failure of any person to pay an administrative fine within ninety (90) days of 

the assessment of the fine, the Clerk of the Municipal Court shall notify the 

Department of Public Safety, and the Department shall suspend or not issue a driver 

license to the person until proof of payment has been furnished to the Department 

of Public Safety. 

(e) Sale of tobacco products except in original, sealed packages 

(1) It is unlawful for any person to sell cigarettes except in the original, sealed package 

in which they were placed by the manufacturer. 

(2) Any person convicted of subsection (1) of this section shall be punished by a fine 

of not more than Two Hundred Dollars ($200.00) for each offense. 

(f) Publicly accessible display or sale of tobacco or vapor products  

(1) It is unlawful for any person or retail store to display or offer for sale tobacco 

products or vapor products in any manner that allows public access to the tobacco 

products or vapor products without assistance from the person displaying the 

tobacco products or vapor products or an employee or the owner of the store. The 

provisions of this subsection shall not apply to retail stores which do not admit into 

the store persons under eighteen (18) years of age. 

(2) Any person convicted of violating subsection (1) of this section shall be punished 

by a fine of not more than Two Hundred Dollars ($200.00) for each offense. 

(g) Notice of conviction to be provided to the ABLE Commission 

Any information or reports required or requested by the Oklahoma Alcoholic 

Beverages Enforcement (ABLE) Commission shall be provided by the Clerk of the 
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Municipal Court regarding the enforcement of any of violations found within this 

Section.  

 

*     *     * 

 

Sec. 15-506. Nuisance Party. 

 

*     *     * 

(b) A social gathering shall be deemed to constitute a public nuisance when, by reason of the 

conduct of persons in attendance, it results in three (3) or more of the following violations 

of the Code of the City of Norman, Oklahoma, and which violations occur at the site of 

the social gathering or on neighboring public or private property: 

*     *     * 

(3) Any of the following violations from Chapter 15 of the City Code: 

*     *     * 

viii. 15-412 Prevention of Youth Access to Tobacco and Vapor Products. 

Furnishing of tobacco products to minors; possession by minors. 

 

§5. Severability.  If any section, subsection, sentence, clause, phrase, or portion of this 

ordinance is, for any reason, held invalid or unconstitutional by any court of competent 

jurisdiction, such portion shall be deemed a separate, distinct, and independent provision, 

and such holding shall not affect the validity of the remaining portions of this ordinance, 

except that the effective date provision shall not be severable from the operative provisions 

of the ordinance. 

 

 

ADOPTED this ________ day    NOT ADOPTED this ________ day 

 

of      , 2020.    of     , 2020. 

 

 

 

              

Breea Clark, Mayor     Breea Clark, Mayor 

 

ATTEST: 

 

 

     

Brenda Hall, City Clerk 
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DATE: 

 

November 8, 2019 

TO: Kathryn Walker, City Attorney 

FROM: 

 

Anthony Purinton, Licensed Legal Intern 

 

SUBJECT: 

 

Regulation of Door-to-Door Commercial Advertising 

 
 

BACKGROUND: 

Given the high number of inquiries the City Attorney’s office receives 

concerning potential ordinances regulating the distribution of commercial 

advertising, the City Attorney’s Office has written several memos on the issue 

in response to these inquiries detailing the City’s potential legal position, with 

periodic updates reflecting new developments in relevant legal precedent. The 

following memo provides additional research on recent decisions concerning 

municipal regulation of door-to-door commercial advertising.  

DISCUSSION: 

So far, three memos have been written by the City Attorney’s office 

concerning this issue, the last of which was written in 2013. All three of these 

memos have been attached. In the 2013 memo, the recommendation of the City 

Attorney’s Office included the suggestion that City Council consider an 

ordinance similar to the one adopted by the Jefferson/Louisville County Metro 

Government, which was found to be constitutional in Courier-Journal, Inc. v. 

Louisville/Jefferson Cty. Metro Gov’t. 2009 WL 2982923 (W.D. Ky. Sept. 9, 

2009). The previous recommendation noted, however, that the opinion was not 

precedential and couldn’t be cited for its persuasive value in an Oklahoma court 

because it was an unpublished memorandum opinion in another jurisdiction. 

Since then, the Sixth Circuit Court of Appeals has recently upheld a similar 

ordinance in the same jurisdiction. Lexington H-L Servs., Inc. v. Lexington-

Fayette Urban Cty. Gov’t, 879 F.3d 224 (6th Cir. 2018). While this opinion still 

does not carry any precedential value in Oklahoma courts, the opinion’s 

persuasive value would strengthen the City’s position if it were to follow the 

2013 recommendation and adopt a similar ordinance.  

 In Lexington H-L Services, the Sixth Circuit reversed a lower court’s 

grant of a preliminary injunction against a city’s ordinance that restricted 

delivery of unsolicited advertising materials to six specific locations:  

(1) on a porch, if one exists, nearest the front door; (2) securely 

attached to the front door; (3) through a mail slot, if one exists; 

(4) between an exterior front door, if one exists and is unlocked, 
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and an interior front door; (5) in a distribution box located on or adjacent to 

the premises, if permitted; or (6) personally with the owner, occupant, or 

lessee of the premises. 

Id. at 227 (citing Lexington, Ky. Ordinance No. 25-2017 (March 2, 2017). Applying an 

intermediate level of scrutiny to the city’s ordinance, the Sixth Circuit held that the plaintiff 

was unlikely to succeed on the merits of the case because the ordinance was an appropriate, 

content-neutral restriction on commercial speech that was narrowly tailored to substantial 

interests of the city while, at the same time, leaving open other methods of communication.1 

Id. at 229, 233.  

The city advanced two substantial interests that the Court found persuasive. First, 

the Court recognized the city’s substantial interest in reducing visual blight caused by 

unsolicited commercial material which were “haphazardly” deposited on residents’ yards 

and driveways. Id. at 229–30. Importantly, the Court focused on the city’s account that 

millions of these materials were being distributed each year within city limits. Id. at 230. 

The city’s esthetic interests would be better achieved through the ordinance because the 

material would be placed in predictable, consistent locations and more likely to be picked 

up by residents. Id. Second, relying on data compiled by other cities adopting similar 

ordinances and council members’ reported observations noting that they have noticed these 

materials washing into sewers, the Court held that the city’s interest in reducing litter 

caused by the distribution of these materials would also be served by the means identified 

in the ordinance. Id. 

Additionally, because there were still other alternative channels of communication 

open to the plaintiff to distribute written materials, the ordinance was able to survive 

intermediate scrutiny. Id. at 233. Not only did the Court find that the restrictions, which 

only targeted unsolicited materials, left open alternative channels to the plaintiff, the 

restrictions appeared to increase the chances that residents would actually receive the 

material because the material would have to be placed in predictable, secure locations. Id. 

Even though the plaintiff claimed that the ordinance’s requirements would place a harsh 

(and ultimately fatal) burden on their business and suggested cheaper alternative 

regulations, the Court did not strike down the ordinance. While the city was required to 

leave open inexpensive alternatives to distribute the communication, that requirement 

“must be balanced against the harms that can arise when cheap and efficient methods of 

circulating written materials are abused.”  Id. at 235.  

RECOMMENDATION: 

Ultimately, the recommendation of the City Attorney’s Office remains largely 

unchanged. Yes, the City could pursue enacting an ordinance which regulates the 

                                                           
1 In fact, the plaintiff was ultimately unsuccessful on the merits. A later Sixth Circuit opinion affirmed the lower 

court’s grant of summary judgment in favor of the city, summarily concluding that “the district court properly 

addressed, analyzed, and disposed of the issues.” Lexington H-L Servs., Inc. v. Lexington-Fayette Urban Cty. Gov’t, 

920 F.3d 1126 (6th Cir. 2019), aff’g, 329 F. Supp. 3d 333 (E.D. Ky. 2018).   



 

 

distribution of unsolicited written door-to-door commercial advertising, although the City 

would still be open to First Amendment litigation. While Lexington H-L Services provides 

the City with a potential course of action to help withstand a potential First Amendment 

challenge, the case is still only useful for its persuasive value and is not binding precedent 

in Oklahoma, which sits in the Tenth Circuit.  

However, if the City were to seek to implement regulations such as the one in 

Jefferson/Louisville or Lexington-Fayette, the City should first conduct fact-finding to 

determine the effect of the distribution activity which would be regulated. Doing so would 

place the City in a more favorable position in the event that the regulations were challenged 

in litigation. Information such as the approximate number of total unsolicited written 

materials distributed in the City in a given year, whether the material makes its way to 

public property, and whether the materials tend to remain uncollected on sidewalks and 

driveways would help the City later withstand a First Amendment challenge alleging that 

the City does not have a substantial interest in regulating the activity.  

  

 

 



  

 TO: 

 

Honorable Mayor and Councilmembers 

 DATE: 

 

June 17, 2010 

 

THROUGH: 

 

FROM: 

 

Jeff H. Bryant, City Attorney 

 

Leah Messner, Assistant City Attorney 

SUBJECT: 

 

Regulation of Door-to-Door Commercial Advertising 

 

BACKGROUND: 

 

Several Councilmembers have expressed an interest in whether the City of Norman could 

either regulate or ban the distribution of door-to-door commercial advertising, i.e. the 

Buyer’s Edge, under the City’s current littering ordinance or by adoption of an amended 

ordinance.  A review of the pertinent case law follows discussing First Amendment 

protections afforded to commercial speech. 

 

DISCUSSION: 

 

The First Amendment to the United States Constitution guarantees freedom of speech.  

That guarantee applies not only to religious or political speech but to commercial speech 

as well.  Commercial speech is protected so long as it concerns lawful activity (i.e. 

truthful advertising or advertisements for legal goods).  Central Hudson, 447 U.S. 557.   

Courts across the country, as well as the United States Supreme Court, have overturned 

ordinances seeking to ban distribution of handbills, advertisements, circulars, and other 

literature door-to-door.   In Martin v. City of Struthers, Ohio, the United States Supreme 

Court concluded that the First Amendment embraces the right to distribute literature and 

protects the right to receive it.  319 U.S. 141 (1943).  The privilege may not be 

withdrawn even if it creates the minor nuisance for a community of cleaning litter from 

its streets.  Id.  However, under Martin, a community may regulate the time, place, and 

manner of distribution in order to protect the peace, good order, and comfort of its 

citizens.  Id.  

  

The City of Norman has an ordinance regulating littering.  In City of Norman Code of 

Ordinances Chapter 15 § 15-111, litter is defined as “garbage, refuse, rubbish, dirt and all 

like material”.  In a similar case, the City of Laramie, Wyoming prosecuted Gerald Miller 

under the City of Laramie’s littering ordinance for distributing a free newspaper door-to-

door.  Gerald Miller v. City of Laramie, 880 P.2d 594 (Wyoming Sup. Ct. 1994).  

Laramie’s ordinance defined litter as any quantity of uncontainerized paper, metal, glass, 

plastic, animal feces, or miscellaneous solid waste which may be classed as trash, debris, 

rubbish, refuse, garbage, or junk.  Id. at 596.  The Wyoming Court found the ordinance to 

be unconstitutional because it failed to demonstrate that the restrictions imposed actually 

achieved the goal of reducing litter on Laramie’s streets.  Id. at 598.  In addition, the 

Court questioned that the subject newspaper met the definition of litter contained within 
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the ordinance.  Id. at 598.  As with the ordinance from Laramie, it is questionable whether door-

to-door commercial advertising could fall within the City of Norman’s definition of litter as these 

items are unlikely to be considered refuse or rubbish by their distributors.   

To amend the City of Norman’s littering ordinance to include door-to-door commercial 

advertising, the amendment must be a valid time, place, and manner regulation.  Regulating the 

time, place, and manner of this type of expression may prove difficult.  To meet constitutional 

muster, such a regulation must be content-neutral, narrowly tailored to serve a significant 

government interest, and leave open alternative methods of communication.  Statesboro 

Publishing Company, Inc. v. City of Sylvania, 516 S.E.2d 296 (Ga. Sup. Ct. 1999).  In Statesboro 

Publishing, the Georgia Supreme Court overturned a municipal ordinance that banned the 

distribution of any handbill or printed or written material by placing it in the yard, walkway, 

driveway, or porch of any structure within the City of Sylvania.  Id. at 297.  While the Court 

found the ordinance to be content-neutral since it banned all handbills without differentiating 

between speakers, it was not narrowly tailored—meaning that it swept in too much protected 

speech without a compelling justification for doing so.   

 

In addition, the United States Court of Appeals for the Third Circuit reviewed an ordinance 

regulating door-to-door commercial advertising and also found it lacking.  Ad World, Inc. v. 

Township of Doylestown, 672 F.2d 1136 (3rd Cir. 1982).  The Township of Doylestown adopted 

an ordinance that sought to ban the door-to-door distribution of commercial advertising materials 

because accumulation may tip off burglars that a given home is unoccupied.   Id. at 1138.  The 

ordinance exempted door-to-door distribution of religious, ideological, or political handbills or 

flyers.  Id. at 1138.  The Third Circuit did not accept Doylestown’s rationale for the ordinance 

because, first, the exempted materials could lead to a similar accumulation at vacant properties, 

and, second, Doylestown could produce no evidence of an increase in burglaries.  Id. at 1140-

1141.  For those reasons the ordinance was determined to be unconstitutional because it was not 

content-neutral nor did it serve a significant government interest.  Id. 

 

These last two cases discussed highlight the potential difficulty in drafting an ordinance 

amendment that would survive a First Amendment challenge.  The Court in Georgia held that the 

ordinance swept in too many types of speech to be constitutional while the Third Circuit held 

that because the ordinance did not include all types of speech it was unconstitutional.   

 

RECOMMENDATION: 

 

Ordinances regulating door-to-door distribution of commercial advertising have been the subject 

of rough treatment by courts when upholding the free speech guarantees of the First Amendment.  

In light of this treatment, it is the opinion of the City Attorney’s Office that pursuing an 

ordinance amendment restricting door-to-door distribution of commercial advertising would 

expose the City of Norman to First Amendment litigation.   

 

However, Council may want to consider other approaches suggested in one of the above cases.  

Instead of an ordinance that seeks to ban distribution of these materials, citing the property 
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owner for failing to pick up their property is one option.  Another option noted was developing 

regulations that would require the distributor to collect any unclaimed materials left in yards, on 

city streets, or on sidewalks.  However, both these options present potential enforcement issues 

that would need to be thoroughly studied.   

 



  

BACKGROUND: 

 

Councilmember Cubberley has asked for some additional information and research 

regarding the June 17, 2010 Memo addressing door-to-door distribution of commercial 

advertising.   

 

DISCUSSION: 

 

The cases presented in the first memo deal specifically with ordinances regulating 

distribution of advertising door-to-door.  The following cases, decided by the Oklahoma 

Court of Criminal Appeals, deal with distribution of fliers, magazines, or handbills on 

sidewalks and street corners to passers-by.  However, though dealing with a different 

form of speech, the cases use the same First Amendment analysis.  In the first case, 

Greiner v. City of Yale, Mr. Greiner appealed his conviction for distributing fliers on the 

streets of Yale, Oklahoma.  139 P.2d 606 (Okla. Crim. App. 1943).  The City of Yale had 

an ordinance against handing out handbills or advertising material along the sidewalks or 

streets of the city without first obtaining consent of the Yale City Council.  Id.  Using 

Martin v. City of Struthers, cited in the previous memo, as precedent, the Court of 

Criminals Appeals overturned Mr. Greiner’s conviction by stating that the ordinance 

gives the City Council authority to pick and choose between speakers in violation of the 

protections of the First Amendment.   

 

The second case, Brown et al. v. City of Stillwater, is an appeal of two convictions by Mr. 

and Mrs. Brown for violation of a City of Stillwater ordinance banning the display of any 

sign, emblem, or device which is insulting, profane, or abusive to citizens of Stillwater.  

149 P.2d 509 (Okla. Crim. App. 1944).  Mr. and Mrs. Brown, both Jehovah’s Witnesses, 

offered magazines for sale on the streets of Stillwater that were official publication of 

Jehovah’s Witnesses.  Id.  The defendants were prosecuted because citizens were 

disturbed by their presence and by the beliefs of the defendants (specifically a refusal to 

salute the United States flag).  Id.  The Court of Criminal Appeals overturned the 

convictions stating that the ordinance violated both the free speech and free exercise of 

religion clauses of the First Amendment.  Id.   

 

The First Amendment analysis used by the Court of Criminal Appeals in the above cases can be 

applied to the present issue.  For example, an ordinance regulating distribution of some, but not 

TO: 

 

Honorable Mayor and Councilmembers 

 DATE: 

 

August 5, 2010 

 

THROUGH: 

 

FROM: 

 

Jeff H. Bryant, City Attorney 

 

Leah Messner, Assistant City Attorney 

SUBJECT: 

 

Regulation of Door-to-Door Commercial Advertising 



Mayor and City Councilmembers 

Door-to-Door Commercial Advertising 

August 5, 2010 

Page 2 

 

all, types of door-to-door distribution of handbills or fliers could also be found to be violative of 

the First Amendment because the ordinance treated speakers differently.   

   

RECOMMENDATION: 

 

After reviewing the above cases, it is the opinion of the City Attorney’s Office that pursuing an 

ordinance amendment restricting door-to-door distribution of commercial advertising would 

expose the City of Norman to First Amendment litigation.   

 

However, Council may want to consider another approach upheld by the Federal Court for the 

Western District of Kentucky.  While a unique approach, the opinion by the Western District is 

an unpublished opinion–meaning that it does not carry any precedential weight in Kentucky nor 

can it be cited to an Oklahoma court for persuasive argument.  At issue in Courier-Journal, Inc. 

v. Louisville/Jefferson County Metro Government, is an ordinance requiring that all unsolicited 

written materials be placed on the porch, inside the screen door, on the doorknob, or delivered 

personally to the resident.  2009 WL 2982923 (W.D.Ky. 2009).  The ordinance was adopted to 

avoid the litter issues related to what the Court called the “fly and fling” method of distributing 

sales advertisements in plastic baggies to the yards of Louisville residents.  Id.  The Court upheld 

the Ordinance because it only regulated how the protected speech was to occur rather than a 

complete ban on speech or differing treatment of types of speakers.  Id.  For this reason, an 

Ordinance amendment of this type might be the least problematic to defend from Constitutional 

challenge.      

 

 

xc:  Steve Lewis, City Manager 

 



 

BACKGROUND: 

 

You have asked this office to address questions and concerns expressed to the City 

Manager through Councilmembers Kovach and Jungman regarding the distribution of 

commercial advertising, primarily the Buyer’s Edge, and the effect that the advertising 

has on neighborhoods in their wards.  The following memo provides updated research 

regarding door-to-door commercial advertising in response to your questions.   

 

DISCUSSION: 

 

During the summer of 2010, the City Attorney’s Office wrote two memos, dated June 

17th and August 5th, regarding the regulation of door-to-door commercial advertising.  

Those memos are attached.  Those memos discuss relevant research on this topic 

including the Kentucky case as mentioned by Councilmember Jungman.  Additional legal 

research has been performed to make sure no other cases on the subject have been 

reported and to make sure the prior cases cited have not been overturned. 

 

All of the cases cited in the previous memos, except for Statesboro Publishing Company, 

Inc. v. City of Sylvania, are still the law of the land in their respective jurisdictions.  

Statesboro has not been overturned regarding its First Amendment jurisprudence.  

However, although not relevant to the issues raised in this memo, the Georgia Supreme 

Court in two more recent opinions, has disagreed with the interpretation of the Georgia 

Constitution in Statesboro.  Grady v. Unified Government of Athens-Clarke County, 289 

Ga. 726 (2011); Great American Dream, Inc. v. DeKalb et al., 290 Ga. 749 (2012). 

 

Courier-Journal, Inc. v. Louisville/Jefferson County Metro Government is a case from the 

Federal Court for the Western District of Kentucky.  The opinion by the Western District 

is an unpublished opinion – meaning that it does not carry any precedential weight in 

Kentucky nor can it be cited to an Oklahoma court for persuasive argument.   

 

At issue in Courier-Journal, Inc. v. Louisville/Jefferson County Metro Government, is an 

ordinance requiring that all unsolicited written materials be placed on the porch, inside  

 

the screen door, on the doorknob, or delivered personally to the resident.  2009 WL 2982923 

(W.D.Ky. 2009).  The ordinance was adopted to avoid the litter issues related to what the Court 
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Steve Lewis, City Manager  

 DATE: 

 

May 8, 2013 

 

THROUGH: 
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Jeff H. Bryant, City Attorney 

 

Leah Messner, Assistant City Attorney 

SUBJECT: 

 

Regulation of Door-to-Door Commercial Advertising 
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called the “fly and fling” method of distributing sales advertisements in plastic baggies to the 

yards of Louisville residents.  Id.   

 

The ordinance was challenged by the Courier-Journal who routinely distributed 340,000 green 

bags containing unsolicited written materials to non-subscribers. Id.  According to the Courier-

Journal, approximately thirty percent of the bags were delivered to or near front porches; fifteen 

percent were delivered to distribution boxes or tubes; sixteen percent were left outside of locked 

apartment buildings; and seventeen percent were left on driveways, yards, or in other locations.  

Id.   

 

The seventeen percent of materials that were left in driveways and yards, according to the 

Jefferson/Louisville County Metro Government, contribute to visual blight and sewer and 

drainage backups.  Id.  In light of this legitimate governmental interest, the Court determined that 

the ordinance restricting where the materials could be delivered, was a permissible limitation 

because it regulated how this type of free speech could occur rather than preventing speech from 

occurring or treating different speakers differently.  Id.   

 

The City of Norman could pursue an ordinance patterned after the Louisville/Jefferson County 

case, but the case itself would have no precedential value in a case filed in our jurisdiction if the 

legality of the ordinance were litigated by the Oklahoman. 

 

RECOMMENDATION: 

 

After reviewing the previously cited cases, it is the opinion of the City Attorney’s Office that 

pursuing an ordinance amendment prohibiting door-to-door distribution of commercial 

advertising could be done, but it would likely expose the City of Norman to First Amendment 

litigation.   

 

However, the City Council may want to consider an ordinance similar to Jefferson/Louisville 

County Metro Government’s ordinance.   In doing so, enforcement issues should be considered.  

Violations would be tried in Municipal Court.  A citation would be issued against the person 

distributing the materials rather than the company that produced them.  Also, prosecution of such 

a violation would require a citizen, a police officer, or a code compliance officer to observe the 

violation (i.e. the impermissible mode of distribution, not simply returning home to find the 

materials in the driveway) in order to substantiate the citation.   

 

Another option that could alleviate First Amendment concerns that City Council may want to 

consider is to develop an ordinance requiring the property owners to remove the materials from 

their property within a certain time after their distribution.  However, this type of ordinance 

would also pose enforcement hurdles.  A neighboring property owner, a police officer, or a code 

compliance officer would need to be able to testify to when the materials were distributed in 

order to prove the violation.  Also, an ordinance of this type may need to identify a responsible 

party for the materials that are found in the streets and gutters.   
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The City Attorney’s Office is available to discuss this issue further or to begin to develop an 

ordinance, of one of the types mentioned above, if it is Council’s desire to do so. 

 


	Committee PowerPoint.pdf
	CITY OF NORMAN�Oversight Committee
	Current State Law
	Current Ordinance
	Ordinance Revisions
	15-412(a) Definitions
	15-412(b) Furnishing
	15-412(c) Possession
	15-412(e)-(g); 15-506
	QUESTIONS?

	Buyers Guide Committee Memo.pdf
	2019 Memo Supplement.pdf
	2010 Buyers Edge Memo 1.pdf
	2010 Buyers Edge Memo 2.pdf
	2013 Jungman Memo - Buyers Edge.pdf


