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INTRODUCTION

In contravention of this Court’s well-established precedent, the gist Appellants
presented to Norman voters “d[id] not provide a potential signatory with sufficient information
to make an informed decision about the true nature of [the ordinance at issue].” See In re State
Question No. 813, Initiative Petition No. 429,2020 OK 79, § 9 (quoting In re Initiative Petition
No. 409,2016 OK 51,9 6). Specifically, Appellants’ gist omits critical information about public
funding directed to the project and materially misstates crucial limitations placed on the
project. The district court concluded these flaws render Appellants’ petition invalid and struck
it from the ballot. This Court should affirm.

Seeking to avoid this result, Appellants accuse Appellees of advancing a “hyper-
technical, down-in-the-weeds” gist challenge. See Appellants’ Opening Brief at 4. According
to Appellants the law, as articulated by this Court, “says a gist basically has to be at most a
C -7 to pass muster. See ROA Doc. 9 [Tr. at 24:13-14]. Operating from this flawed premise,
Appellants say any gist challenge that requires the Court to examine “details” must be denied
because “[t]he review of a gist is...a pretty deferential pass.” See ROA Doc. 9 [Tr. at 45:9-14].

Appellants go so far as to admonish that “[w]hen you start arguing about little details
that get down into the weeds of things, it’s over...The game is lost when we start doing that.

And it’s not really appropriate for the Court or anyone to make that analysis.”' See ROA

1 Appellants, out of one side of their mouths, say the Court has no appropriate role to
play in a challenge requiring an analysis of the details included in or omitted from a gist. Out
of the other side of their mouths, Appellants go breathtakingly far in their effort to reshape the
judiciary’s role, suggesting “[t]he Court is supposed to be looking for a way to send a
proposition to a vote of the people.” See Appellants’ Opening Brief at 4. Appellants’ latter
proposition cannot be correct or else the Court would be required to jettison its role as the
arbiter of blind justice in favor of an advocate’s role advancing the position of parties defending
initiative and referendum petitions before the Court. This is surely not the law.




Doc. 9 [Tr. at 28:5-13] (emphasis added); see also id. at 26:4-6 (arguing that a gist “should not
and cannot be analyzed under some sort of flyspecking analysis”); Appellants” Opening Brief
at 6 (contending that “the debate about the gist is not supposed to involve this level of
...pouring [sic] over the fine print[] and matters of technical construction”); ROA Doc. 9 [Tr.
at 21:19-25-22:1] (urging that “[t]his is not a breach of contract case where we put on the
English Barristers’ wigs and start pouring [sic] over the provisions of a contract” and that
“[e]verything the court has to decide must be construed against that backdrop”).

Rather than analyzing the language of a gist, Appellants say the moment the “details”
of a gist are put at issue “the Court must not only put a clear stop sign to the [] challenge, but
also raise a clear signpost which says ‘let’s move on to a vote of the people.”” See Opening
Brief at 6. This nonsensical position runs contrary to the laws of our State.?

Where, as here, a referendum is sought on a complex legislative action, details matter,
and the drafter of a petition’s gist must accurately describe important components of the
Jegislation. A citizens’ challenge of a gist on this basis is not, as Appellants argue, “byzantine
hair splitting” designed to deprive the people of their right to engage in direct democracy. See
id Rather, analyzing a gist’s details is critical to the integrity of the direct democracy process

to ensure potential signatories can make informed decisions.? See In re State Question No. 813,

2If Appellants’ position were correct, unscrupulous initiative or referendum proponents
could easily ensure their efforts would withstand any gist challenge by merely including details
in their gist (regardless of their accuracy) and then, if challenged, telling the Court that once
“details” are questioned, it is time to stop any analytical effort and order an election.

3 Throughout this litigation, Appellants have emphasized the initiative and referendum
processes being “a sacred right, to be carefully preserved.” See, e.g., Appellants’ Opening Brief
at 8 (internal citations and quotation marks omitted). Appellees do not dispute the legitimacy
or importance of direct democracy. But judicial challenges provide a fundamental check and
balance to ensure the proper exercise of this right. If the right to seek a referendum were
absolute and not subject to meaningful judicial challenge, chaos would ensue and the rule of
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2020 OK 79, 9 9 (explaining that “a gist that . . . does not provide a potential signatory with
sufficient information to make an informed decision about the true nature of the proposed [law]
renders a . . . petition invalid”) (internal quotation marks omitted).

Unfortunately for Appellants, when their gist (both in what it includes and omits) is
analyzed it fails to provide its reader with the accurate details required to make an informed
decision. As discussed below, Appellants’ gist contains several factual assertions that are
materially inaccurate and also fails to address, in any manner, other crucial components of the
plan authorized by the ordinance at issue. For these and other reasons set forth here and before
the district court, Appellees respectfully request that this Court sustain the lower court’s
holding that Appellants’ gist is invalid and Appellants’ petition must be struck from the ballot.

SUMMARY OF THE RECORD

On September 17, 2024, the Norman City Council, upon the unanimous
recommendation of all impacted local taxing jurisdictions, approved Municipal Ordinance No.
0-2425-2 (the “Ordinance™). R. 39.* The Ordinance, which was enacted pursuant to

Oklahoma’s Local Development Act, 62 O.S. § 850, ef seq. (the “Local Development Act”),

law would suffer. A citizen’s right to.challenge an initiative or referendum is equally important
to the right to invoke the initiative or referendum process in the first place.

4In the wake of many months of extensive open public hearings, expert consultants’
analysis, study sessions, meetings, presentations, and reports, all of the taxing jurisdictions
involved — the City of Norman (sales/use tax) as well as Cleveland County (the “County”),
Norman Public Schools and others (ad valorem tax) — recommended approval of the project
plan adopted by the Ordinance. Without this recommendation, state statute would have
required supermajority approval by the Norman City Council but this recommendation was
unanimous, leading to a simple majority vote whether to approve the Ordinance. See 62 Okla.
Stat. § 855. The unanimous recommendation by all impacted taxing jurisdictions flies in the
face of Appellants’ claims that the Ordinance is not good for these jurisdictions, which were
duly represented by public officials and community members charged with safeguarding each
respective jurisdiction’s best interests.




adopted a project plan (the “Project Plan”) that creates two tax increment financing districts:
one related to incremental (i.e., newly created) sales/use taxes collected by the City of Norman
(the “City”) as a result of the planned development, and another related to incremental ad
valorem taxes collected by Cleveland County and other taxing jurisdictions due to the planned

development (the “TIF Districts” or “Increment Districts™). The TIF Districts will, under the

terms of the Project Plan, result in the construction of the Rock Creek Entertainment District
(the “Project”), which will be located immediately to the east of Interstate 35 and north of Rock
Creek Road.’

On September 20, 2024, Appellants submitted Referendum Petition 2425-1 (the
“Petition”) to the Norman City Clerk. Appellants’ Petition seeks to put the Ordinance’s
approval by the Norman City Council to a vote of the citizens of Norman. R. 28. On November
18, 2024, Appellees filed a Protest to the Legal Sufficiency and Signature Count of
Referendum Petition No. 2425-1 (the “Protest”). ROA, Doc. 1.

In their Protest, Appellees asked the district court to rule Appellants’ Petition invalid
and strike it from the ballot because, among other problems, the gist of Appellants’ Petition:
(1) contains false and misleading statements regarding the maximum amount of incremental

sales/use and ad valorem tax revenues that could be made available to the Project; (2) does not

5 The Project will be anchored by a state-of-the art multi-purpose entertainment venue
and will additionally include restaurant and retail outlets, commercial office spaces,
hospitability uses, public parking facilities, and a variety of residential housing. Much like the
extraordinarily successful shopping center, hotel, convention center, and sports complexes to
its south, which was developed with the assistance of tax increment financing, the Project is
designed to enhance quality of life for residents of Norman and Cleveland County. It will also
materially increase the City’s sales/use tax base and the ad valorem tax base that supplies
revenues to the County, Norman Public Schools, the Pioneer Library System, Cleveland
County Health Department, and Moore Norman Technology Center in ways that would be
unachievable absent the Project. ROA Doc. 1, p. 8-10.
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specify what percentage of Norman’s 4.125% sales/use tax would be used for the Project; and
(3) misstates the categories of incremental sales/use taxes allocated to the Project. See ROA
Doc. 1, p. 1-27. While any of these deficiencies provide an independent legal basis for striking
the Petition, Appellees argued that when these failures are taken together, they clearly
invalidate Appellants’ gist and by extension, Appellants’ Petition. ROA Doc. 1, p. 26.

On February 14, 2025, Appellants responded to the Protest, minimizing Appellees’
claims as “hyper-technical quibbling” and suggesting the district court should, contrary to this
Court’s precedent, apply a threadbare “fraud, deceit and corruption standard” to Appellants’
gist. ROA Doc. 6, p. 4. The same day, Appellees filed a Pre-Hearing Brief, incorporating their
previously filed legal challenge and noting confusion in the community regarding the effect of
the Ordinance. Specifically, Appellees noted that citizens asked to sign Appellants’ Petition
could not, via the language of Appellants’ gist, fully understand the nature of the incremental
Norman sales/use taxes subject to allocation for the Project.

Oral argument was held on February 19, 2025 before the Honorable J eff Virgin, District
Judge. ROA Doc. 9, Transcript of Hearing (Feb. 19, 2025). During these proceedings,
Appellants claimed a judicial challenge to a referendum petition’s gist should be measured
against a highly deferential “fraud, deceit, and corruption” standard. Appellants urged that,
when faced with a gist challenge, a court must “look[] for a way to send a proposition to a vote
of the people” effectively assuming the role of an advocate for those supporting a referendum.
See Appellants’ Opening Brief at 4. Operating from this fundamentally flawed premise,
Appellants argued that the misstatements and omissions in their gist — the existence of which
Appellants apparently do not dispute — are not fraudulent or corrupt and thus cannot invalidate

a referendum petition. See, e.g., Appellants’ Opening Brief at 6 (contending that despite




misstatements and material omissions and based on no evidence or analysis, Appellants’ gist
“has no indicia of corruption in it” and is therefore “legally valid under Oklahoma’s
Constitution, statutes, and this Court’s jurisprudence™); see also ROA Doc. 9 [Tr. at 45:20-23;
24:17-18] (suggesting that “[w]hen a case is even remotely close, it goes to the people for a
vote” because “[t]his is a deferential analysis” and that is what “the court has to understand
about the law”).

In response to these extraordinary claims, Appellees observed that while “[tJhe purpose
of [a] gist is to prevent deceit, fraud and corruption,” see In re Initiative Petition No. 384, 2007
OK 48, 79, that is not the legal standard applied under Oklahoma law in a judicial challenge
to a gist. Instead, Appellees explained that [i]n furtherance of th[e policy] aim” of thwarting
fraud, deceit, and corruption, Oklahoma courts consider whether a “gist . . . put signatories on
notice of the changes [to the law] being made, and . . . explain[ed] the proposal’s effect,” see
Miller v. Ellis, 2020 OK 52, 4 4; see also In re State Question 813, Initiative Petition No. 429,
2020 OK 79, 9 9 (explaining “a gist that fails to alert potential signatories of the changes being
made and does not provide a potential signatory with sufficient information to make an
informed decision about the true nature of the proposed [legislation] renders a[] . . . petition
invalid”) (internal quotation marks omitted); In re Initiative Petition No. 384, 2007 OK 48,
8 (noting that “[a] gist is sufficient if it apprises the voters of what the proposed measure is
intended to do”).

Based on the actual legal standard established by this Court’s decisions, Appellees
argued that Appellants’ gist is insufficient for three primary reasons: (1) it inaccurately
describes the maximum amount of public assistance authorized under the Project Plan

approved by the Ordinance; (2) it fails to provide the percentage of sales/use tax subject to




allocation: (3) it inaccurately describes the components of sales/use tax allocated to the Project.
ROA Doc. 9, p. 7-12. Appellants (represented by counsel who signed the Petition containing
Appellants’ gist as their attorney) dismissed these objections as “flyspecking details” and
inaccurately characterized this case as merely an “omissions case” where a gist should be held
sufficient under Appellants’ incorrect “fraud, deceit and corruption” test. R. 399-4235.

Two days later, the district court entered an Order sustaining the Protest, stating:

After reviewing the pleadings presented as well as arguments of counsel, the Court
finds, for the reasons stated in Petitioners'/Protestants' pleadings as well as oral
presentation, that the gist contained within Referendum Petition 2425-1 is insufficient.
As such, the Court finds Referendum Petition 2425-1 to be invalid and the same shall
be stricken from the ballot.

ROA Doc 8, p. 1-2.
Standard of Review

The legal sufficiency of the gist of a petition is a question of law subject to de novo
review by this Court. Miller v. Ellis, 2020 OK 52, § 1, 467 P.3d 691, 692 (citing Patterson v.
Sue Estell Trucking Co. Inc., 2004 OK 66, §5, 95 P.3d 1087).

Summary of the Aresument

The ability to petition the government through initiative or referendum, though
precious, is not “absolute” as there are “limits, both constitutional and statutory, on the
process.” In re Initiative Petition 344, 1990 OK 75, 9 14, 797 P.2d 326, 330. One such
limitation is that an initiative or referendum petition must contain a legally sufficient “gist,”
which is a short and plain statement of the effect of proposed changes to the law that must be
included on petition signature pages presented to voters. 34 O.S. § 3. These signature pages
(together with the gists thereon) are, once compiled, bound together to form “pamphlets”
submitted to the appropriate governmental authority to authenticate the number of valid

signatures gathered by the petition’s proponents. See 34 O.S. § 4.
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“From 1985 until 2015, the ‘pamphlet’ circulated to potential signatories included an
exact copy of the ballot title, the text of the measure itself, and signature sheets, which included
the gist of the measure on each signature page.” See In re Initiative Petition No. 409,2016 OK
51, 4. During this time, “[bJoth the gist and the ballot title worked together to prevent fraud
in the process . . . .” Id. (internal quotation marks and alteration omitted). However, as a result
of statutory amendments, “the . . . ballot title is no longer circulated to potential signatories as
part of the pamphlet.” /d. As a result, “the gist is now the only shorthand explanation of the
proposal’s effect and “alone must now work to prevent fraud, corruption, and deceit . . . .” Id

The foregoing emphasizes the critical need for a gist to provide a fair description of a
proposed petition.® If a gist omits material information or mischaracterizes aspects of a
legislative measure, the result undermines the ability of the people to effectively use the
initiative or referendum process. As this Court has stated, “[flundamentally[] the need for
voters to be given enough information to make an informed decision is why [this Court] has
historically taken a dim view of excluding important changes made to the law from the gist of
a petition.” Oklahoma's Children, Our Future, Inc. v. Coburn, 2018 OK 55, 924,421 P.3d 867,
874. This Court has explained that, if a “gist fails to alert potential signatories of the changes
being made to the law and does not provide [them] with sufficient information to make an
informed decision . . . the only remedy is to strike the petition from the ballot.” In re Initiative

No. 409, 2016 OK 51,9 7, 376 P.3d 250, 254

s While § 868(D)(1)(a) of the Local Development Act limits a ballot title to no more
than one hundred fifty (150) words, there is no limitation on the number of words that can be
included in a gist. See 34 O.S. § 3. As such, the Court should ignore any suggestion that
Appellants were procedurally prohibited from including all material details in their gist.

7 Appellants contend it is not necessary to fully inform potential signatories via the gist
“because nothing stops a potential signatory from flipping back the signature page to read the
entire Ordinance or otherwise looking up the full text of the ordinance and the Project Plan.”
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Ignoring the clarity of this Court’s well-established position on this issue, Appellants
ask that a wholly new legal standard be applied to this gist challenge, one that jettisons the
long-standing “informed decision of a potential signatory” standard in favor of a far more
lenient and deferential standard focused solely on whether there is evidence of fraud, deceitt,
or corruption in a gist. See, e.g., Appellants’ Opening Brief at 6 (arguing that despite its
omissions and misstatements, Appellants’ gist is sufficient because it “[u]ltimately has no
indicia of corruption in it”). In presenting this argument, Appellants confuse the policy
objectives for requiring a gist (the prevention of fraud, deceit and corruption) with the
“informed decision” legal standard employed by this Court to achieve this policy objective.
See In re Initiative Petition No. 384,2007 OK 48, 19 8 - 9 (explaining that while “[t]he purpose
of [a] gist is to prevent deceit, fraud, and corruption,” “[a] gist is sufficient if it apprises the
voters of what the proposed measure is intended to do””) (emphasis added). Appellants offer no
persuasive argument for such a fundamental change in the law. As a result, Appellants’ new
legal standard should be rejected.

At the heart of this matter is whether a portion of incremental sales/use tax and ad

valorem tax created by the proposed multi-use real estate development Project should be used

See Appellants’ Opening Brief at 17. Few, if any, potential signatories would do this and any
who do would be faced with an Ordinance or Project Plan that is lengthy and technical. This is
why a gist is needed. Otherwise, the “bare bones” gist in Miller — which said nothing more
than it was a referendum on an Ordinance that potential signatories could have also found and
read — would have sufficed. But this Court held it did not suffice because the gist must
accurately communicate the material details to potential signatories.

8 It is unclear how Appellants® bare “fraud, deceit or corruption” standard could
function as the legal test for the sufficiency of a gist since each of these contain elements of
scienter, seeming to require a starkly different adjudicative process than currently exists under
Oklahoma law as interpreted by this Court.




to help fund the Project’s creation. To equip potential signers of Appellants’ Petition to make
informed decisions about whether to sign, Appellants’ gist must apprise those individuals of
the critical components of the Project Plan approved by the Ordinance. Appellants’ gist fails to
satisfy this burden on several fronts.

The first major flaw in Appellants’ gist is its misstatement of the maximum amount of
public assistance made available to the Project. Under the Project Plan approved by the
Ordinance, the allocation of taxes to the Project will terminate upon the earliest of three
occurrences: (1) funds having been provided to allow non-City parties to service debt in a
principal amount of $230 million; (2) $600 million in total having been provided to allow these
parties to service this same debt (principal plus interest); or (3) the passage of 25 years from
the Ordinance’s creation of the TIF Districts. But contrary to the foregoing, Appellants’ gist
says the Project Plan provides “up to $600,000,000 for administration, implementation, and
assistance to the Project Developer in financing $230,000,000 in costs” of the Project [ROA
Doc. 1, p. 37 (emphasis added)], inaccurately conveying that $830 million of incremental tax
could be allocated to the Project.

Compounding its inaccuracy regarding the maximum incremental tax allocation to the
Project, Appellants’ gist also fails to inform potential signatories that only 3% of the total
8.75% of sales/use taxes levied in Norman are allocable under the Project Plan. It is, as this
Court has established, see e.g. Coburn, 2018 OK 55, 9 23, critical for potential signatories to
an initiative or referendum petition to understand the portion of their tax dollars that will, if
the legislation takes effect, be used in connection with public financing efforts. Appellants’ gist

fails to offer this type of detailed explanation.
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Appellants’ gist also misidentifies the categories of incremental sales/use tax allocated
to the Project. Of the 8.75% sales/use tax rate in Norman, 4.625% is allocated to the State of
Oklahoma and Cleveland County, leaving 4.125% of the revenues collected available to the
City. The City’s 4.125% sales tax revenue is, once collected, then divided among various
dedicated (earmarked) and non-dedicated (not earmarked) uses. The Project Plan allocates only
the non-dedicated portion of incremental sales/use tax to the Project. Appellants acknowledge
that Norman City Attorney Rick Knighton “summed it up quite well” in his presentation to the
City Council explaining that: Increment District No. 4 “is a sales tax increment district that
would allocate 100% of the sale tax increment (defined as the non-dedicated portion of the
City’s sale and use taxes generated within the District) . . . .”” See Appellants” Opening Brief at
18 (quoting Mr. Knighton’s pre-meeting staff report to the Norman City Council); see also id
(noting that Mr. Knighton’s summary of the taxes subject to allocation “did not contain any
taint of fraud, deceit or misleading terms for the City Council”).” Notwithstanding their praise
for Mr. Knighton’s accurate description of the tax categories allocable to the Project,
Appellants’ gist states that “100% of the City’s non-dedicated, general fund and capital

improvement sales and use taxes” are subject to allocation [ROA Doc. 1, p. 37 (emphasis

s At various times throughout these proceedings, Appellants have referred to Mr.
Knighton’s PowerPoint presentation to the City Council as his version of a “gist,” lauding the
document for its accuracy. Appellants’ mislabel Mr. Knighton’s presentation as a “gist”: he
was speaking to a highly informed audience of Norman City Councilmembers who, after many
months of meetings, study sessions, legal counseling, and lengthy presentations were very
familiar with the details of the Project Plan, not the proverbial “person off the street” reading
the gist without the benefit of this background. Regardless of this mislabeling, Appellants
consistently praise Mr. Knighton for accurately detailing that only non-dedicated sales/use
taxes would be subject to allocation under the terms of the Project Plan.
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added)], wrongly portraying these as three distinct tax categories that are all allocated to the
Project.

These errors and omissions are each highly misleading and, when combined in
Appellants® gist, it utterly fails to be “descriptive of the proposal's effect and sufficiently
informative to reveal its design and purpose.” In re Initiative Petition No. 420, State Question
No. 804,2020 OK 10,9 11,458 P.3d 1080, 1086. Since Appellants’ gist fails these fundamental
requirements, it is insufficient as a matter of law. As a result, this Court should affirm the
district court, invalidating Appellants’ gist and striking their Petition from the ballot.

Argument and Authorities

L. Appellants misstate the relevant legal standard applied to a referendum
petition’s gist: whether it communicates to potential signers the details
necessary to make an informed decision
Appellants ask the Court to abandon its long-established “informed potential signatory”
test and to instead examine “the validity of the gist of a petition [pursuant only to] . . . a fraud,
deceit or corruption standard.” Appellants’ Opening Brief at 4. Under Appellants’ proposed
standard, the sole question to be asked by a reviewing court is “whether any omission of
information [or misstatement] in the gist perpetuates a fraud on the signatories.” 1d.'® Like the
district court, this Court should reject Appellants’ plea to fundamentally change long-standing
Oklahoma law.

This Court has, time and again, explained the sufficiency of a gist is determined not by

whether a fraud has occurred but instead whether the gist adequately summarizes the contents

of the proposition. In re Initiative Petition No. 409 demonstrates the Court’s clarity on this

10 Because scienter is an essential legal element of fraud, this cannot possibly be the
sole legal standard without a starkly different paradigm of judicial review than has been used
by this Court and other Oklahoma courts for many years.
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point, reiterating that the legal test is whether the language of a gist adequately “explain[s] the
proposal’s effect” so that “signatories are at least put on notice of the changes being made.”
2016 OK 51, 9 3, 376 P.3d 250, 252 (citing In re Initiative Petition No. 384, 2007 OK 48,97,
164 P.3d at 129; In re Initiative Petition No. 342, 1990 OK 76, 797 P.2d 331); see also Inre
State Question No. 820, Initiative Petition No. 434, 2022 OK 30, 6, 507 P.3d 1251, 1253
(citing In re State Question No. 813, Initiative Petition No. 429, 2020 0K 79,9 8,476 P.3d at
473) (observing that a “gist must present an outline, or rough sketch, of what the initiative
petition will accomplish to fully inform potential signatories”). Similarly, this Court’s decision
in Coburn struck a referendum petition with a gist that left the public “unable to cast an
informed vote, because they were not put on notice of all the changes being made and not
aware of the entire practical effect of the petition.” See 2018 OK 55, §23. These decisions and
others make clear that Appellants fundamentally misunderstand the standard against which
their gist must be judged.!

This Court’s legal standard is tempered in that a gist “need only convey the practical,
not the theoretical, effect of the proposed legislation.” In re Initiative Petition No. 409, 2016
OK 51, 4 3; see also Coburn, 2018 OK 55, 9 13. Likewise, a gist is “not required to contain
every regulatory detail so long as its outline is not incorrect.” Id. But importantly, these
limiting principles support rather than supplant the fundamental test—whether the gist “alert[s]

potential signatories of the changes being made to the law” and provides them with “sufficient

11 Notably, even the cases offered by Appellants on this point did not embrace
Appellants’ urged standard. For example, in In re Initiative Petition No. 420,2020 OK 10,
11, this Court noted that a gist “should be sufficient that the signatories are at least put on notice
of the changes being made” in order to withstand judicial scrutiny.
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information to make an informed decision about the true nature” of the proposition. Id. at 7
(citing In re Initiative Petition No. 384, 2007 OK 48, 97 11-12, 164 P.3d at 129-30).

In sum, while the public policy purpose for the gist requirement is to prevent fraud,
deceit and corruption, this is not the legal test itself. Instead, the public policy goal is achieved
by applying a legal test established by this Court: are signatories provided sufficient
information to make an informed decision? Appellants’ attempts to avoid this Court’s legal
standard should be rejected.

II. The applicable legal standard requires the gist to accurately address three
basic items

Turning to the practical application of this Court’s standard that a gist must provide
sufficient information for a potential signatory to make an informed decision, what information
must the gist contain? The Court has repeatedly explained that “sufficient information”
involves three basic components. First, a gist must plainly state the purpose of the measure at
issue. In re Initiative Petition No. 363, State Question No. 672, 1996 OK 122, 20, 927 P.2d
558 (the gist should inform “a signer of what the measure is generally intended to do”).
Second, a gist must summarize the means to accomplish that purpose. See Coburn, 2018 OK
55, 9 24 (invaliding a petition for the gist’s failure to mention two of the five tax mechanisms
to be utilized). And third, a gist must describe the practical effect and any important limitations
of the measure. See In re Initiative Petition No. 420, 2020 OK 10, 8 (invalidating a petition
for the gist’s failure to communicate the measure’s limitations on the newly formed
Commission). While not required to be overly detailed, each of these three components must
be addressed in a way that is not misleading or deceptive. In re Initiative Petition No. 409,

2016 OK 51, 9 3-7 (explaining that a gist can only provide “potential signatories with
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sufficient information to make an informed decision” if it is “free from the taint of misleading
terms or deceitful language.”).

III. Appellants’ gist omits critical information and materially misstates other
important information, failing to provide sufficient information for
potential signatories to make an informed decision

As detailed below, Appellants’ gist: (1) misleads potential signers regarding the

maximum amount of public assistance available under the terms of the Project Plan; (2) fails
to state the percentage of sales/use tax allocated to the Project; and (3) misstates the tax
categories allocated to the Project. These errors leave the gist’s readers unequipped to make an

informed decision whether to sign the Petition, rendering Appellants’ gist invalid.

A. Appellants’ gist misleads potential signers regarding the maximum
amount of public assistance available under the Project Plan

Under the Project Plan, the Increment Districts will terminate when the first of the three
conditions occurs: (1) funds have been provided in an amount allowing non-City parties to
service debt in a principal amount of $230 million; (2) $600 million in total has been provided
to allow these parties to service this debt; or (3) 25 years have passed since the Ordinance’s
creation of the TIF Districts. See ROA Doc. 1, p. 51-52; 72-73. When any one of the specified
triggering events occurs, the Increment Districts terminate and no more tax revenue can be
allocated to the Project. This maximum amount of tax revenue authorized for the Project is

perhaps the most critical component of the Project Plan as a whole.!?

12 The monetary caps and the timeframe work together. The $230 million cap prevents the
Project Developer from financing more than this principal amount even if lower interest rates
would produce debt service payments totaling less than $600 million. The $600 million cap
prevents the Project Developer from financing even $230 million if total debt service payments
would exceed $600 million. Most important to a potential signatory, in no case can taxes from
the Increment Districts beyond $600 million be used for the Project, and even that amount
cannot be used if that amount of increment is not produced by the Increment Districts or if 25
years passes before that amount is produced.
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Despite the importance of this issue, Appellants’ gist fails to accurately communicate
it to potential signers. Instead, Appellants’ gist says:

The referendum petition seeks an election for the voters of Norman to approve
or reject City of Norman Ordinance 0-2425-2. This Ordinance adopts and
approves the "Rock Creek Entertainment District Project Plan." The Project
Plan area is located between Interstate 35 and Max Westheimer Airport, and it
runs south from Tecumseh Road to an area just south of Rock Creek Road.

The Project Plan creates two Tax Increment Financing (TIF) Districts.
Increment District No. 4 allocates 100% of the City's nondedicated, general
fund and capital improvement sales and use taxes generated in District 4,
beginning May 1, 2025. Increment District No. 5 allocates 100% of certain ad
valorem taxes (taxes in excess of the base assessed values of property within
District 5) generated in District 5, beginning December 31, 2026. Both Districts
would last a maximum of 25 years.

The Project Plan authorizes project costs of up to $600,000,000 for
administration, implementation, and assistance to the Project Developer in
financing $230,000,000 in costs related to the construction of an arena, a
parking garage, and additional infrastructure. The incremental tax revenues
generated and allocated in the TIF Districts, along with all potential state

matching funds, would be used to pay for authorized project costs, and for no
other purpose.

(emphasis added). This language inaccurately conveys that project costs are authorized up to
$600,000,000 and financing assistance to the Project Developer of $230,000,000. In reality,
these dollar amounts form two of three triggers, any one of which would end the TIF Districts,
as described above.

The confused wording of Appellants’ gist is compounded by the way it addresses the
term of the Increment Districts. Although the Local Development Act prohibits increment
districts iasting beyond 25 years and the Ordinance and Project Plan adhere to this statutory
requirement, Appellants’ gist misstates the term in two key ways. First, the third paragraph of
Appellants’ gist, which attempts to describe the City’s financial obligations, does not explain
these obligations are limited to the funds generated in the Increment Districts where the Project

will be located, leading to confusion as to whether the City has agreed to encumber other funds
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or take on debt to satisfy its commitments (it has not). Second, and even more troubling, there
is no indication in Appellants’ gist that the City’s funding obligations from tax revenues
generated by the Project terminate (regardless of whether a monetary cap on assistance has
been reached) once the Increment District’s 25-year maximum period expires. This 25-year
period is mentioned in the second paragraph that attempts to describe the taxes collected. A
plain reading of Appellants’ gist suggests the City’s obligations could continue after 25 years,
leaving the erroneous impression that the City would be “on the hook” for any funds not
generated by the Increment Districts within that 25-year term. This is incorrect and
demonstrates why the 25-year limit must be accurately described as only one of three triggering
events — the first of which to occur terminates the City’s funding obligations.

In addressing a similar pfoblem with Appellants’ proposed ballot title, the City Attorney
revised and replaced Appellants’ proposed language with the following simple statement:

Both districts will remain active until either $230 million in principal plus

interest is repaid to the lender, $600 million in public assistance is provided, or

25 years pass, whichever occurs first.
ROA Doc. 1, p. 106-108. This reworded ballot title, unlike Appellants’ gist, uses plain language
to resolve Appellants’ inaccuracies.

First, the revised ballot title makes clear that the City’s funding obligations terminate
upon the earliest occurrence of any one of three triggering events: (1) $230 million in principal,

plus interest, being repaid to the lender; 13 (2) a total amount of $600 million in public assistance

13 Appellants take issue with the use of the word “lender” because the financing
mechanism may come in the form of bonds with bondholders and “bonds to pay off.”
Appellants’ Opening Brief at 22. But the term “lender” encompasses either financing
structure—the issuance of bonds (where the lender is the purchaser(s) of the bonds) or a bank
loan. In any event, the use of the word “lender” is not what is at issue—what is important is
that the gist include some indication that payment of $230 million in principal plus interest
(regardless of the type of credit financing utilized) terminates the City’s funding obligations.
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being provided;'* or (3) the passage of 25 years—whichever comes first. Second, the reworded
ballot title explicitly ties establishment of the Increment Districts to the City’s funding
obligations (“[bJoth districts will remain active until . . .”). 4nd third, the revised ballot title
makes clear the City is not obligated to allocate any sales/use taxes for any period in excess of
25 years — something Appellants’ gist utterly fails to do.

Appellants respond that this argument is “hyper-technical” and “convoluted” because
the Local Development Act prohibits districts from lasting longer than 25 years. See 62 O.S.
§ 860(B). But Appellants’ gist does not accurately state when public assistance to the Project
will end under the Ordinance that is the subject of the Petition — meaning that this is not simply
an omission but an inaccuracy. Under a plain reading of Appellants’ gist, a reader would
believe that public assistance will be used for project costs of up to $600,000,000 and
assistance to the Project developer in financing $230,000,000. This description of the City’s
financial commitments is thus both inaccurate and misleading.

This Court has been clear that certain fundamental limitations of a legislative measure
must be addressed in a gist. See In re Initiative Petition 420, 2020 OK 10, § 8 (reasoning that
a gist was inadequate where it failed to describe “key limitations” of the proposal). A gist must
provide a description of key constraints built into legislation—especially if those aspects
reflect the measure’s underlying purpose. This is particularly true of tax measures, where a

full description of the relevant tax components is vital to understanding the true nature of the

1+ Appellants contend that the Project Plan’s $600 million in public assistance limitation
is incorrect because other public assistance could be devoted to the Project in the future, but
this argument is entirely unpersuasive. Merely because a legislative body could theoretically
take an additional legislative action in the future (true of almost any legislative act) does not
absolve Appellants’ gist from needing to fairly describe the City’s funding obligations under
the Ordinance, which cannot exceed $600 million under the terms of the Project Plan, as
explained at footnote 12.
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proposition. See Coburn, 2018 OK 55, 421 P.3d 867 (invalidating a referendum petition based
upon the gist’s failure to mention two of five tax mechanisms); Miller v. Ellis, 2020 OK 52,
467 P.3d 691 (extending Coburn’s application to municipal referenda).

Despite this well-established requirement, Appellants’ gist conspicuously omits a “key
limitation” by failing to explain the City’s obligation to fund the Project terminates when
Increment Districts expire, if not satisfied earlier under one of the monetary triggering events
(not both, as Appellants® gist wrongly suggests). As discussed in detail in oral argument held
before the district court, this limitation is vital to understanding the single most important
aspect of the Ordinance—the City’s financial commitment. ROA Doc. 9, p. 12-15. Appellants
offer no convincing explanation for this deficiency.

B. Appellants’ gist fails to state the percentage of sales/use tax allocated to
the Project

Appellants’ gist additionally fails to state the percentage of sales/use taxes allocated to
the Project. Even if a potential signatory knew the total sales tax rate in Norman is 8.75%
(4.5% State of Oklahoma, 0.125% Cleveland County and 4.125% City of Norman), he or she
would have no idea what portion is allocated to the Project under the Ordinance because
Appellants’ gist entirely omits any mention of this amount (it is 3%).

By contrast, the gist in Coburn (invalidated for failure to mention two of the five
taxes—not for its description of the other three) provided detailed information related to the
exact amounts of the taxes at issue, stating:

The Proposition is to repeal House Bill 1010XX which raised the gasoline taxes

from 16 cents to 19 cents per gallon; raised the diesel fuel tax from 13 cents to

19 cents per gallon; raised the cigarette tax rate fifty (50) mills per cigarette;

and raised the tax on the gross production of oil, gas, or oil and gas in the first

36 months of a well's production from 2% to 5%. This measure would restore

those taxes to their original rates before House Bill 1010XX [sic] increased
them when it was passed.
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Coburn, 2018 OK 55, 9 15.

Similarly, in In re Initiative Petition No. 363, this Court held a gist sufficient, even
though it did not describe certain indirect effects, because the gist plainly provided the
percentages of the government revenues at issue and the recipients of those funds. 1996 OK
122, 927 P.2d 558, 567. There, the gist read:

The gist of the proposition is: This measure would authorize regulated casino

gaming by adding a new article to the State Constitution; the casinos would pay

a 10% gaming fee to the State, which, after funding the Gaming Commission,

would go: 50% to public elementary and secondary schools statewide, 25% to

local governments where the casinos are located, and 25% to correctional

institutions.

Id. at 3. These cases, and many others decided by this Court, teach that the amount of the
taxes assessed, levied, or allocated under the legislation at issue form an essential element of
the gist that cannot be omitted.

Appellants attempt to obfuscate this omission, claiming that stating the 3% allocation

to the Project is unnecessary for two reasons. First, Appellants say the 3% “might be essential

for the ballot title” but that that “does not make it essential for the gist.”!> Appellant’s Opening

15 Note, however, that in recent years the gist has taken on additional significance.
Before statutory changes in 2015, proponents circulated both the gist and ballot title to potential
signers, which “work[ed] together to prevent fraud in the initiative process.” In re Initiative
Petition No. 409,2016 OK 51, ]4. Now, “the more detailed ballot title is no longer circulated.”
Id. This makes the gist “the only shorthand explanation of the proposal’s effect” that must
work “alone . . . to prevent fraud, corruption and deceit.” /d. While the standard for ballot titles
and gists may differ due to space limitations on printed ballots, for example, the gist must
provide a clear and accurate summary of the “proposal’s effect” to prevent misleading
signatories. Id. Contrary to Appellants’ arguments, Appellees have not urged that the standards
for ballot titles apply to gists (note, however, that 62 O.S. § 868(D)(1) mandates that the ballot
title shall include the gist). Appellants’ Opening Brief at 19. Instead, Appellees contend that
Appellants’ gist is insufficient under the clear standards applied by this Court in its long list of
cases interpreting gists, and the fundamental requirement is that the gist provide sufficient
information to make an informed decision. In re Initiative Petition No. 409,2016 OK 51, § 3.
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Brief at 24. In support of this argument, Appellants cite to McDonald v. Thompson, 2018 OK
25, 9 10, 414 P.3d 367, 372, in support of their claim that an omission from the gist is only
fatal if it is “so critical as to render a gist fraudulent and deceitful.” Appellants’ Opening Brief
at 12.

McDonald is indeed instructive, though not in the way Appellants suggest. In
McDonald, one argument for invalidating the gist was that it failed to specify that a portion
(10%) of newly created tax proceeds would be distributed through Department of Education.
Rejecting that argument, the Court found that particular omission was not critical but was a
nonessential “regulatory detail” because the gist “does specify the allocation of funds as well
as the use to which they will be put.” Id. at § 11'® (empbhasis added). Similar to Jn re Initiative
Petition No. 363, the gist in McDonald specifically listed the percentage of tax being levied
and the uses for those funds.!” In other words, because the gist specified the amount of tax
allocated and the use of the taxes allocated, the McDonald Court concluded that the flow of
these funds through the Department of Education was a “regulatory detail” that could be
omitted. Id. Thus, McDonald in no way stands for the proposition that a gist can exclude
essential information regarding the amount of tax at issue. If anything, McDonald stands for

the opposite.

16 The McDonald Court’s footnote to this conclusion is also instructive, comparing it to
OCPA Impact, Inc. v. Sheehan, 2016 OK 84, § 11, 377 P.3d 138, where the Court rewrote a
ballot title because it “failed to breakdown the actual amounts and allocation of revenue.”
2018 OK 25, fn. 2 (emphasis added).

1" The McDonald gist details the exact amount of taxes levied on oil and gas production
(5% during the first 36 months), as well as the use of that revenue (90% for $4,000 salary
increases to educational personnel and 10% for compensating other instructors and
instructional expenses).
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Appellants’ second attempt to justify omitting the 3% sales tax percentage is equally
unavailing. Appellants rely here on Oklahoma Council of Pub. Affairs, Inc. v. Smalléy, 2019
OK 48, 456 P.3d 609. In Smalley, the gist of the Medicaid expansion proposition stated that it
would apply to those whose incomes were 133% above the federal poverty level. Challengers
pointed out that federal Medicaid laws applied to those 138% above, and proponents countered
that 133% was correct because of the “standard 5% income disregard” under federal law. In
light of these reasonable competing interpretations, the Court issued a short memorandum
order stating that 133% was not misleading and was sufficient. Id. at § 1. To be clear, the
Court did not state or infer that the gist could have entirely excluded a numeric description of
the relevant percentage.

Appellants® failure to note the 3% sales/use allocation to the Project is fatal. This
Court’s lengthy precedent makes clear that a gist must include a sufficient description of the
purpose of the proposal and the means to achieve that end. See In re Initiative Petition No. 409,
2016 OK 51, 99 3-7 (invalidating a gist where it failed to provide important information
regarding the number of licenses to be made available under geographic and durational

requirements).'® Without including the percentage of tax allocation, a potential signatory is

18 While the gist in In re Initiative Petition No. 409 made clear the purpose of the new
law (to allow wine to be sold in grocery stores), the Court found it legally insufficient because
it failed to include information regarding the means to achieve that end and the limitations
inherent in the plan. 2016 OK 51, 99 3-7. These limitations included restrictions on the number
of licenses available (only one per entity, regardless of how many stores owned) and a
geographic restriction that licensees could not be “located within 2,500 feet of each other.” Id.
at 9 6.

22




left wholly uninformed as to whether 0.5%, 5.0% or any other amount of the City of Norman’s
8.75% sales/use tax rate is allocated to the Project.!®

While not dispositive, it is persuasive that the City Attorney found similar deficiencies
in Appellants’ ballot title, which he corrected.?” In finding that the ballot title “does not appear
to be in harmony with the law” City Attorney Rickey J. Knighton II, revised this portion of
Appellants’ ballot title as follows:

Increment District 4 will start on May 1, 2025, allocating all non-dedicated sales

tax revenue, 3% of taxable sales, within the District, to project costs. Increment

District 5 will begin on December 31, 2026, allocating increased ad valorem

tax revenue within the District to project costs.
R. 106-108. Presented with the opportunity to challenge the ballot title corrected by Mr.
Knighton, see 62 Okla Stat. § 868(E), Appellants chose not to do so, tacitly acknowledging the
correctness of his description.

As can be seen, Mr. Knighton inserted explanatory language stating the sales/use tax

percentage allocated by adding the phrase “3% of taxable sales”, correcting Appellants’ gist’s

complete omission of the essential 3% rate of sales/use taxes allocated to the Project.

19 Any argument that a potential signatory should have “known” the percentage of non-
dedicated sales tax is equally unpersuasive. See In re Initiative Petition No. 425, State Question
No. 809,2020 OK 58, 427, 470 P.3d 284, 291 (disapproving of a gist that presumed a potential
signatory should “know” what the existing law is prior to signing the petition).

20 Appellants say Appellees believe their gist is invalid because the gist was not “Just
like the City Attorney’s proposed ballot title.” Appellants’ Opening Briefat 6. Appellees make
no such argument. Rather, Appellees’ point is that the City Attorney agreed the gist’s
description of the sale/use tax allocation was confusing (where similar language was included
in Appellants’ ballot title) and thus reworded those provisions for clarity. See ROA Doc. 9 [Tr.
12:12-24; 13:1-5]. Appellees additional argument made in briefing, was that the Local
Development Act (unlike similar statutes in Title 34) mandates the ballot title to be included in
the gist. 62 0.S. § 868(D)(1). At no point have Appellees argued the City Attorney’s rewritten
ballot title is controlling, but it is persuasive evidence of the deficiencies in Appellants’ gist.
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Failing to state the percentage of sales/use taxes allocated to the Project, Appellants’
“gist fails to alert potential signatories of the changes being made to the law and does not
provide [them] with sufficient information to make an informed decision.” In re Initiative No.
409, 2016 OK 51, § 7. Therefore, “the only remedy is to strike the petition from the ballot.”
Id.

C. Appellants’ gist misstates the tax categories allocated to the Project

In addition to omitting the relevant sales/use tax rate, Appellants’ gist is inaccurate in
its attempt to describe the sales/use taxes used to fund the Project. Appellants’ gist says that
“Increment District No. 4 allocates 100% of the City’s non-dedicated, general fund and
capital improvement sales and use taxes generated in District 4, beginning May 1, 2025.”
ROA Doc. 1, p. 37 (emphasis added). A plain reading of this sentence misleads a potential
signer to believe that three separate categories of sales/use taxes are being allocated: (1) non-
dedicated taxes; (2) general fund taxes; and (3) capital improvement taxes. But despite
Appellants use of the conjunctive “and”, these are not three separate taxes. Rather, as described
by the ballot title corrected by Mr. Knighton, the City’s “non-dedicated sales tax revenue” is
comprised of the general fund (which happens to be 2.3%) and capital improvement (which
happens to be 0.7%) portions of the City’s overall 4.125% levy, with these non-dedicated taxes
totaling 3%:

Increment District 4 will start on May 1, 2025, allocating all non-dedicated

sales tax revenue, 3% of taxable sales, within the District, to project costs.

Increment District 5 will begin on December 31, 2026, allocating increased ad
valorem tax revenue within the District to project costs.

ROA Doc. 1, p. 106-108 (emphasis added). Appellants state that Mr. Knighton
“summed it up quite well” when he used this same description in his presentation to the

Norman City Council, Appellants’ Opening Brief at 18, and Appellees agree.
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Appellants attempt to minimize their gist’s misstatement of the allocated taxes as a
mere “misplaced comma” somehow more akin to an omission than an inaccuracy. But this
argument is belied by the consistent reasoning in this Court’s jurisprudence that an accurate
description of the taxes at issue is an essential element of a gist concerning a tax measure.
Coburn, 2018 OK 55, § 23. Appellants’ plead that their description is “close enough” to the
Project Plan’s language, but it is not. There are not three separate tax categories allocated to
the Project, as Appellants’ gist wrongly suggests.

This Court has made clear that a gist must provide an accurate description of the taxes
at issue because this is vitally important to understand “what the proposed measure is intended
to do.” In re Initiative Petition No. 384, 2007 OK 48, § 8. Appellants’ failure to carry this
burden is analogous to the situation in Coburn where this Court found the referendum fatally
flawed because the gist failed to mention two of the five tax increases the referendum sought
to repeal. There, the Court reasoned:

Potential signatories may be aware that by signing the petition and then

rejecting HB 1010xx at the polls, they would be removing some tax increases.

But without even a brief mention in the gist of all of the taxes they will be

rejecting, they are fundamentally unable to cast an informed vote, because

they are not being put on notice of the changes being made and will not be

aware of the entire practical effect of the petition.

Coburn, 2018 OK 55, 9 23 (emphasis added).

Appellants claim the “difference” in their gist’s description of the taxes allocated to the
Project is “inconsequential”’—but the unavoidable fact remains that their gist’s description is
incorrect. A gist “is not required to contain every regulatory detail so long as its outline is not

incorrect.” In re Initiative Petition No. 409, 2016 OK 51, § 3. But here, the outline of

Appellants® gist is incorrect, leading to the misimpression that three separate tax portions are
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being tapped for the Project. Given the importance of correctly identifying the tax implications
of a proposition, as the Coburn Court held, this defect is fatal to Appellants’ gist.

Appellants argue that this case is not Coburn, emphasizing that certain technical
deficiencies present in Coburn are not present here.?! 2018 OK 55, 421 P.3d 867. While
Coburn included other technical deficiencies not applicable in this context, the notion that
Appellants’ gist passes muster under Coburn is severely wrong, as Appellants’ gist
misidentifies the taxes subject to allocation, wholly omits the percentage of taxes allocated,
and misstates the maximum amount of public assistance authorized for allocation to the
Project. See 9 26-37 (noting that the failure to mention the little cigar tax or the hotel/motel
tax “would on its own be fatal to the sufficiency of the gist” (emphasis added)). The
deficiencies in Appellants’ gist are highly analogous to those in Coburn in failing to sufficiently
describe two of five taxes, either of which problem alone would have “suffice[d] . . .to declare
it insufficient.” Id. at § 56. “Combined, these flaws leave no doubt signatories are not being
put on notice of the changes being made.” Id.

IV.  Appellants’ gist suffers from multiple other deficiencies

As noted in briefing before the district court, Appellants’ gist contained other
deficiencies and omissions, particularly the gist’s failure to explain the City would not issue

debt to fund the Project or to mention the public entities charged with administration and

21 I addition to Appellants’ unpersuasive interpretation of Coburn, Appellants’ attempt
to cherry-pick through other case law, placing great amounts of importance on cases such as
State Chamber of Okla. v. Cobbs, 2024 OK 13,9 1, 545 P.3d 1216, reh’g denied (Apr. 1, 2024),
where the Court rendered its decision in a 200-word order that included no specific analysis
regarding the gist arguments presented. Rather than rely on what this Court actually said in its
decisions, Appellants attempt to use arguments made in the briefs in those cases to make
assumptions about this Court’s position on certain issues, and Appellants reach sweeping
conclusions based on those assumptions.
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oversight of the Project. In short, as briefed before the district court (see ROA Doc 1, p. 16-
17), these deficiencies include:

1. Scope of Project. The gist admits mention of retail, hotel, residential, office, and a
public plaza, which, together with the arena comprise the “Project” that is the
subject of the Project Plan to be supported by the creation of the Increment Districts.

2. Debt obligations. The gist does not disclose that the Project Plan is clear that
neither the City nor Norman Tax Increment Finance Authority will authorize or
issue any public debt to finance any costs of the Project. Similarly, the gist omits
that Project costs cannot exceed the amount of the Increment generated in the
Increment Districts — i.e. neither the City nor any ad valorem taxing jurisdiction is
obligated to provide funds not generated by the Project.

3. Allocation of funds to City/County. The gist does not disclose that dedicated sales
taxes generated in the Increment Districts (available to the State, County, Norman
Public Safety efforts, Norman Forward efforts, and Norman Public Transit efforts)
will be paid to the City and County.

4. Principal Objectives. The gist omits mention of the “principal objectives” of the
Project according to the Project Plan: creating jobs, stimulating private investment,
enhancing the tax base and creating economic growth.

5. Public entities charged with overseeing the project. The gist makes no mention of
the public entities entrusted with implementing and overseeing the project—the
City of Norman and the Norman Tax Increment Finance Authority. 2

2 The failure to mention the public entities tasked with oversight responsibility of a
public project has served to invalidate the gist of a petition in other cases. Here, Appellants’
gist only mentions one entity by name—the Project Developer (undefined) and fails to mention
the City’s or the Norman Tax Increment Finance Authority’s role in the administration and
implementation of the Project Plan. While Appellants say this is a “down-in-the-weeds detail,”
this Court’s precedent suggests otherwise. In previous cases, this Court has held that a gist
must identify the entities empowered to administer a public project because of the direct
implications it has on balance of power considerations. See In re Initiative Petition No. 384,
2007 OK 48, 9 12, 164 P.3d 125 (invalidating a petition based upon the gist’s failure to “alert
potential signatories to the effect the proposed statute would have on the balance of power
between local school boards and the state.”); see also In re Initiative Petition No. 344, State
Question No. 630, 1990 OK 75, § 15, 797 P.2d 326, 330 (holding that a gist of a petition was
“deceptive and misleading” by not explaining the proposal’s effect on increasing the authority
of the Governor); see also OCPA Impact, Inc. v. Sheehan, 2016 OK 84, 94, 377 P.3d 138, 145
(Taylor, J., concurring) (noting that the power granted to the State Board of Equalization in the
proposed measure was “critical information that should have been [included in the gist] from
the start.”); see also See Initiative Petition No. 409,2016 OK 51 (invalidating a petition based
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Appellants glibly compare these items to “a menu at Chili’s” in a feeble attempt to
explain away their omissions. ROA Doc. 9 [Tr. 27:4-9] But when Appellants chose to exercise
their right to circulate a referendum petition, they assumed a responsibility to adequately
explain the legislation contained in the Ordinance and the Project Plan, and this is true even if
the length and complexity of the challenged legislation act presents a challenge to summarize
in a gist.

These additional omissions, combined with the significant defects detailed above, show
that Appellants® gist simply does not adequately educate voters about the true nature of the
measure. In re State Question No. 813, Initiative Petition No. 429,2020 OK 79, §9, 476 P.3d
471, 474. Facing a legal standard they cannot meet, Appellants’ ask this Court to overturn its
lengthy, previous jurisprudence in favor of a much lesser standard that would allow proponents
to misstate and omit essential information from a gist as long as those misstatements and
omissions do not “literally amount to an act of fraud and deceit on potential signers.”
Appellants’ Opening Brief at 13. But consistent with this Court’s previous cases, the standard
is whether a gist provides “potential signatories with sufficient information to make an
informed decision.” In re Initiative Petition No. 409, 2016 OK 51, 74 3-7, 376 P.3d 250. The
question is whether Appellants’ gist conveys the measure’s purpose, the means to achieve that
purpose, and the relevant limitations. Appellants’ gist fails at each of these.

Appellants’ gist failed to convey important aspects of the Ordinance’s purpose when
misidentifying the taxes allocated to the Project. It failed to inform potential signatories of the

means to accomplish that purpose when it wholly omitted the percentage (3%) of Norman’s

upon the gist’s failure to include important regulatory details of limitations placed on licenses
regulated by the Alcoholic Beverage Laws Enforcement Commission).
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8.75% sales tax rate allocated to the Project. And it misstated the most important limitation
when it failed to explain that any of one of the specified triggering events would terminate the
Ordinance’s public funding obligations. Because of these plain and significant deficiencies,
Appellees urge this Court to affirm the district court’s ruling.
CONCLUSION

For the reasons discussed above, Appellees ask this Court to uphold the district court’s
determination that the gist of Referendum Petition 2425-1 is insufficient as a matter of law and
thereby strike it from the ballot.
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